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I. INTRODUCTION

As ground water within Colorado became increasingly exploited in
the late 1940s and early 1950s, the State began taking a closer look at
its ground water resources including the ways to manage them. Prior
to the 1950s, Colorado paid very little attention to ground water and
took the position that all ground water was presumptively tributary
unless the water user could demonstrate otherwise. 1 As a result,
administration of ground water occurred either entirely within or
Additionally, Colorado
outside the prior appropriation system.
historically did not require well permits, 2 and data collected in the
The author has limited this discussion to the development of designated
ground water within the State of Colorado. Ground water law has also developed
under Colorado law in the tributary context and in other areas besides designated
ground water basins.
t Mr. Fronczak is currently employed with the Colorado Division of Water
Resources and is Chief of Water Supply for the division. Mr. Fronczak is also licensed
as a professional engineer and as an attorney within the State of Colorado. The
author would like to thank Dr. Purushottam Dass and Mr. Steve Lautenschlager for
their assistance in the research and preparation associated with this article.
1. Safranek v. Town of Limon, 228 P.2d 975, 977 (Colo. 1951). Ground water
outside the designated basins and Denver Basin aquifers is still presumed tributary
unless shown otherwise.
2. JAMES N.

CORBRIDGE, JR.

§ 2.5, at 77 (rev. ed. 1999).
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State Engineer's office concerning the interaction between ground
water and surface water was incomplete. Therefore, the State did not
regulate ground water withdrawals.' This lack of regulation, coupled
with increased use of ground water within the state, created tension
between ground water and surface water users.
This article examines Colorado's statutory and regulatory
development of designated ground water and how this concept has
endured political and regulatory stresses for over thirty-five years. The
discussion begins with an analysis of the 1957 ground water law and
subsequent Colorado Ground Water Commission ("Commission")
actions. The article then addresses Colorado's primary ground water
regulation: the 1965 Ground Water Management Act. It continues by
analyzing the Act and relevant Commission actions, including the
adoption of ground water policy. Next, the article considers the
resulting legislation, whereby the Colorado General Assembly
attempted to refine the 1965 Ground Water Management Act. Lastly,
the article provides a brief description of current Commission rules
and regulations.
H. THE 1957 GROUND WATER ACT
In 1957, the Colorado General Assembly created the first law
addressing ground water withdrawals and use within Colorado. This
legislation created the first Ground Water Commission and authorized
the Commission to evaluate areas within the state where ground water
withdrawals appeared to have approached, reached, or exceeded the
normal annual rate of replenishment.5 The Commission consisted of
eleven members: (1) eight voting members appointed by the governor,
consisting of two from Water Division One, two from Water Division
Two, two from Water Division Three, one from either Water Division
Four or Seven, and one from either Water Division Five or Six; and (2)
three ex-officio members-the governor, the state engineer, and 6the
director of the Colorado Water Conservation Board-with no vote.
Under this legislation, the Commission could create "tentatively
critical ground water districts" which were areas where ground water

withdrawal resulted in excessive declines in the water table. Creation
of a "tentatively critical ground water district" was important, as it was
the only mechanism by which an entity could regulate ground water

withdrawals. Once the Commission created such a district, it would
immediately close the basin to further development of ground water
3. Minutes, Second Meeting of the Colo. Ground Water Comm'n, Denver, Colo.
4-5 (July 12, 1957) (on file with author) [hereinafter GWC Minutes 7/12/57].
4. S. 113, 41st Gen. Assem., 1st Reg. Sess., 1957 Colo. Sess. Laws 863.
5. CoLo. REv. STAT. § 147-19-3(7) (1953 & Supp. 1960) (later codified at COLO.
REV. STAT. § 148-18-3(7) (1963), repealed by S. 367, 45th Gen. Assem., 1st Reg. Sess.,
1965 Colo. Sess. Laws 1246).
6. Id. § 147-19-3(1), (4) (later codified at COLO. REv. STAr. § 148-18-3(1), (4)
(1963), repealedby Colo. S. 367).
7. Id. § 147-19-3(7); see, e.g., GWC Minutes 7/12/57, supra note 3, at 6.
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resources, except for certain small capacity wells.'
Furthermore, the General Assembly desired some aspect of local
control in ground water resource development. The General
Assembly authorized the Commission to initiate elections and select a
local advisory board to assist in the administration, information
gathering, and maintenance of legally equitable and efficient
diversions and use of ground water within a critical district. 9 On
January 10, 1958, the Commission formed the Bijou Creek drainage
area as a tentatively critical ground water district. 0 The district
boundary for the Bijou Creek drainage extended north to south from
just below the Town of Wiggins (Township Three North in Morgan
County) to the Town of Bennett (Township Three South, the southern
boundary of Adams County) and east to west from the county line
between Morgan and Weld county to a point approximately twelve
miles east of Keenesburg."
Water users and the Commission quickly realized limitations to the
1957 Act. These parties viewed the Act as a well registration act and
not as a comprehensive ground water law.' 2 Surface water users
expressed concerns that ground water permits could not be denied
nor ground water use curtailed unless the well was located within the
boundaries of a critical ground water district. Surface water users also
complained they lacked protection against any adverse impacts due to
ground water withdrawals. On the other hand, ground water users
worried that their priority of ground water rights in relation to surface
water rights was unclear, and that they received no real right to their
ground water'withdrawals. 4 Furthermore, many water users felt the
Commission's authority was too broad in regulating the ground water
of the entire state; others felt the Commission lacked proper authority
to regulate ground water since a local advisory board could easily vote
to reverse the formation of a critical ground water district, as
evidenced by the Bijou Creek district in 1959.1 Both classes of water
users extensively debated the formation of critical ground water
districts and, usually, the hearings resulted in non-formation due to

8. CoLo. REV. STAT § 147-19-3(9) (1953 & Supp. 1960) (later codified at COLO.
REv. STAT, § 148-18-3(9) (1963), repealed by Colo. S. 367).
9. Id.§ 147-19-4(1), (6) (later codified at COLO. REv. STAT. § 148-18-4(1), (6)
(1963), repealed by Colo.S. 367).
10. Minutes, Fourth Meeting of the Colo. Ground Water Comm'n, Denver, Colo. 4
(Jan. 10, 1958) (on file with author) [hereinafter GWC Minutes 1/10/58].
11. Id. at 5; see also Map, Colo. Water Conservation Bd., Wiggins Tentatively Critical
Ground Water District (1958) (on file with author).
12. Minutes, Water and Climate Subcomm. Meeting 2 (July 12, 1958) (onfile with
author) [hereinafter WCS Minutes 7/12/58].
13. In re. Determination of a Designated Ground Water Basin in DrainageAreas of the
Northern High Plains of the State of Colorado: Proceedings Before the Colo. Ground Water

Comm'n, Wray, Colo. 3 (Apr. 14, 1966) (statement of Donald H. Hamburg, Attorney,
Assistant to the Chairman).
14. Id.
15. SeeWCS Minutes 7/12/58, supra note 12, at 3-4.
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local opposition. 16 Strong consensus existed to pursue new ground
water law.

M.

THE 1965 GROUND WATER MANAGEMENT ACT

In 1965, the Colorado legislature answered the call of the
Commission and water users and enacted Senate Bill 367, repealing
the 1957 Act.1 7 This new act provided the basic framework still in
existence today regarding the allocation and administration of
designated ground water and Commission authority within Colorado.
This Act is commonly known as the Ground Water Management Act,
but is also frequently called the 1965 Act."' The 1965 Act incorporated
the traditional doctrine of prior appropriation, but recognized that
strict application of the prior appropriation system was unworkable
within certain areas of the state where ground water was the primary
source of water.19 The statute declared, "[w] hile the doctrine of prior
appropriation is recognized, such doctrine should be modified to
permit the full economic development of designated ground water
resources."9 Because of this statutory grant, the General Assembly
freed designated ground water from the constitutional strict
application of prior appropriation and subjected designated ground
21
water to appropriation in accordance with provisions of the 1965 Act.
The 1965 Act created a new Commission consisting of twelve
members.22 The governor appointed nine of the members on the
same basis as was specified in the 1957 Act, plus one new member at
large. 2s The governor, state engineer, and director of the Water
Conservation Board remained members, and were now able to vote.
In addition, the 1965 Act provided a specific definition for
"designated ground water" 5 and gave the Commission the
26
responsibility to create "designated ground water basins."
16. See generally Minutes, Meeting of the Colo. Ground Water Comm'n, Denver,
Colo. (Jan. 15, 1960) (on file with author); Minutes, Meeting of the Colo. Ground
Water Comm'n, Glenwood Springs, Colo. (Sept. 11, 1959) (on file with author);
Minutes, Third Meeting of the Colo. Ground Water Comm'n, Denver, Colo. (Nov. 23,
1957) (on file with author).
17. S. 367, 45th Gen. Assem., 1st Reg. Sess., 1965 Colo. Sess. Laws 1246 (codified at
CoLo. REv. STAT. §§ 148-18-1 to -38 (1963 & Supp. 1965)).
18. COLO. REV. STAT. § 148-18-38 (1963 & Supp. 1965) (current version at COLO.
REv. STAT. § 37-90-101 (2002)).
19. COLO. REv. STAT. § 148-18-1 (1963 & Supp. 1965) (current version at COLO.
REv. STAT. § 37-90-102(1) (2002)).
20. Id.
21. Id,; see also Upper Black Squirrel Creek Ground Water Mgmt. Dist. v. Goss, 993
P.2d 1177, 1182 (Colo. 2000).
22. COLO. REV. STAT. § 148-18-3(1) (1963 &Supp. 1965) (current version at COLO.
REv. STAT. § 37-90-104(1) (2002)).
23. Id.
24. Id. § 148-18-3(4) (current version at COLO. REV. STAT. § 37-90-104(4) (2002)).
25. Id. § 148-18-2(3).
The definition of designated ground water remains
essentially the same today, with the exception of the mention of Denver Basin Aquifers
in the current definition. See COLO. REV. STAT. § 37-90-103(6) (2002).
26. COLO. REv. STAT. § 148-18-5(1) (1963 & Supp. 1965) (current version at COLO.
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Furthermore, the 1965 Act specified that any persons desiring to
appropriate ground water in a designated basin must first submit an
It also directed the Commission to
application to the Commission.
publish the application, conduct administrative hearings on any
objections, and set forth the standards for issuance of new well permits
by determining that water was available for appropriation and the new
use would not create unreasonable waste or unreasonably impair
existing water rights.28 The 1965 Act outlined new standards for the
termination of "conditional" well permits, procedures for "final" well
permits, and protocol for determining priority and quantifications of
the actual beneficial use of designated ground water.
The 1965 Act provided procedures for instituting local control
over designated ground water resources through the formation of
Designated Ground Water Management Districts ("Districts")30 and
regulation of elections for the board of directors of such Districts.3 1 It
gave Districts the authority to adopt "control measures"2 and develop
standards to levy taxes necessary for financing the Districts' activities."
Provided they afforded applicants a hearing in front of the board, the
Districts also possessed authority to prohibit the use of ground water
outside District boundaries. 4 Finally, the 1965 Act exempted certain
wells from the Commission's permitting procedures."
Under the provisions of this new law, the Commission held its first
meeting on May 26, 1965.s6 At this meeting, the Commission voted to
seek funding for four positions: geologist/hydrologist, engineer,
technician, and stenographer, as it had no regular staff at that time."
The Colorado Water Conservation Board ("CWCB") offered to
continue funding any on-going studies of basins with potential for
The
designation, but limited funding to study new basins.3
Commission spent the initial meetings discussing how to implement
the new law; however, discussions about designating new basins

§ 37-90-106(1) (2002)).
Id. § 148-18-6(1) (current version at COLO. REV. STAT. § 37-90-107(1) (2002)).
28. Id. § 148-18-6(2)-(5) (current version at COLO. REv. STAT. § 37-90-107(2)-(5)
(2002)).
29. COLO. REv. STAT. §§ 148-18-7, -8 (1963 & Supp. 1965) (current versions at
COLO. REV. STAT. § 37-90-108 (2002)).
30. Id. §§ 148-18-17 to -24 (current versions at COLO. REv. STAT. §§ 37-90-118 to
REv. STAT.

27.

-125 (2002)).

31. Id, §§ 148-18-25, -26 (current versions at COLO. REv. STAT. §§ 37-90-126, -127
(2002)).
32. Id. §§ 148-18-29(2), -30 (current versions at COLO. REv. STAT. §§ 37-90-130(2),
-131 (2002)).
33. Id. § 148-18-31 (current version at COLO. REV. STAT. § 37-90-132 (2002)).
34. Id. § 148-18-29(2) (g) (1963 & Supp. 1965) (current version at COLO. REv. STAT.
§ 37-90-130(2) (f) (2002)).
35. Id. § 148-18-4 (current version at COLO. REV. STAT. § 37-90-105(1) (2002)).
36. Minutes, First Meeting of the Colo. Ground Water Comm'n 1 (May 26, 1965)
(on file with author) [hereinafter GWC Minutes 5/26/65].
37. Id. at 2.

38. Id. at 3.
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continued 9 In late 1965 and early 1966, discussions focused upon the
formation of the Kiowa-Bijou and Northern High Plains designated
basins. In 1967, the Commission met monthly for several months and
later reduced meetings to a bi-monthly schedule lasting for two days.
The increased meeting times resulted from the increased submission
of data and reports for the formation of various basins. By 1968, the
Commission had approved the Kiowa-Bijou, Northern High Plains,
Southern High Plains, Upper Black Squirrel Creek, and Camp Creek
designated basins.4' It also approved the North Kiowa-Bijou district as
well as six Districts within the Northern High Plains designated basin.4
Additionally during this time, water users from the San Luis Valley
pushed the Commission for a ground water basin study in the valley.
However, the complexity of surface water and ground water
interactions, and the potential impact on the Rio Grande River
Compact, hampered efforts to complete such a study and form a
designated ground water basin. 43 The following table provides
a
44
timeline of formation of the basins and the associated Districts:
Designated Basin and Associated Management
District(s)
Northern High Plains Basin
Basin amended
Plains District
Sand Hills District
Arikaree District
Frenchman District
District Amended
Central Yuma District
W-Y District
East Cheyenne District
Marks Butte District
Kiowa-Bijou Basin
North Kiowa-Bijou District
Southern High Plains Basin
Southern High Plains District

Formation
Date
5/13/66
9/15/67
1/27/67
12/9/66
12/13/67
5/22/67
4/21/77
5/22/67
5/22/67
5/24/73
8/5/77
2/11/66
3/27/67
9/15/67
8/16/74

39. See generally Minutes, Meeting of the Colo. Ground Water Comm'n, Denver,
Colo. (Aug. 27, 1965) (on file with author); Minutes, Meeting of the Colo. Ground
Water Comm'n, Denver, Colo. (July 30, 1965) (on file with author); GWC Minutes
5/26/65, supra note 36.
40. See generally Minutes, Meeting of the Colo. Ground Water Comm'n, Denver,
Colo. (May 13, 1966) (on file with author); Minutes, Meeting of the Colo. Ground
Water Comm'n, Denver, Colo. (Feb. 11, 1966) (on file with author) [hereinafter GWC
Minutes 2/11/66]; Minutes, Meeting of the Colo. Ground Water Comm'n, Denver,
Colo. (Nov. 5, 1965) (on file with author) [hereinafter GWC Minutes 11/5/65].
41. Map, Office of the State Eng'r, Colorado Designated Ground Water Basins and
Ground Water Management Districts (Mar. 22, 1988) (on file with author)
[hereinafter GWC Map].
42.

Id.

43. See GWC Minutes 2/11/66, supra note 40, at 13-14.
44. GWC Map, supra note 41.
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Designated Basin and Associated Management
District(s)
Upper Black Squirrel Creek Basin
Upper Black Squirrel Creek District
Lost Creek Basin
Lost Creek District
Camp Creek Basin
Upper Big Sandy Basin
Basin amended
Big Sandy District
District Amended
Upper Crow Creek basin

Formation
Date
4/26/68
12/4/79
4/26/68
2/8/74
5/13/68
12/8/72
3/22/88
10/22/76
11/8/94
2/20/87

IV. INITIAL POLICIES TO MANAGE DESIGNATED
GROUND WATER
After forming the majority of the designated basins, the
Commission started adopting policies to manage designated ground
water.4 Similarly, the formation of management districts also resulted
in the adoption of district control measures. From March 27, 1967, to
the adoption of written policies in 1969, the Commission established
various policies through consensus during its regularly scheduled
meetings.
For instance, in March 1967, the Commission resolved to stop
granting large capacity well permits within the Kiowa-Bijou basin
In May 1967, the
except for permits for replacement wells. 6
Commission developed policies to appropriate ground water and
manage ground water mining within the Northern High Plains
designated basin. 7 The Commission limited the appropriation for
irrigation wells in the Northern High Plains Basin to two and one-half
acre-feet per acre of water, and a pumping rate of ten gallons per
minute per acre of irrigated land. " It also adopted a policy that
limited the depletion of the Northern High Plains aquifer to forty
percent over a twenty-five year period.4 9 According to the testimony of
county agents and bankers within the High Plains area, loan terms of
twenty-five years were generally used to finance irrigation systems.'"
Therefore, to ensure a return on their investments, these entities
requested that the Commission establish a depletion policy that would
provide for an economic life of the aquifer that would last until they

45. Commission policies evolved over time, as necessary, to address its needs and

remain in compliance with the statutory changes.
46. See Minutes, Meeting of the Colo. Ground Water Comm'n, Colorado Springs,
Colo. 1 (Mar. 27, 1967) (on file with author) [hereinafter GWC Meeting 3/27/67].
47. See Minutes, Regular Meeting of Second Quarter of the Colo. Ground Water
Comm'n, Denver, Colo., at addendum, item 5-A (May 22, 1967) [hereinafter GWC
Minutes 5/22/67].
48. Id. at 2.
49. Id. at addendum, item 5-A.
50. Id.
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could at least recoup their loans.5' To implement this policy, the
Commission utilized a three-mile radius as the area of influence
The
around a proposed well for their depletion calculations. 5
Commission preferred a three-mile radius to a one-mile or five-mile
radius; one mile did not encompass enough wells to apply the
depletion criteria properly, and five miles encompassed so many wells
that computing the depletion criteria became unreasonable."
In 1969, an irrigator in the Northern High Plains challenged the
Commission's policy of only allowing forty percent depletion over
twenty-five 5years
as an unreasonable measure of ground water
The challenge made its way to the Colorado Supreme
availability.
Court, where the Court evaluated the matter and found the policy
reasonable. 5 Nevertheless, the Commission's implementation of this
policy continued to improve through the development of additional
hydrogeologic data from the Northern High Plains designated basin
and the continued guidance of the Colorado courts.-6
Finally, on September 15, 1969, the Commission upheld a "well to
well" spacing requirement to alleviate "well to well" interference. After
denying a well permit application, the Commission established that it
would not approve any well permit applicant within one-half mile of a
previously approved or registered well permit unless geologic or
hydrogeologic information indicated otherwise.
V. SUBSEQUENT LEGISLATIVE AND REGULATORY ACTION
NEEDED TO CLARIFY AND CORRECT PORTIONS
OF THE 1965 ACT
While the Commission designated new basins and established
policy with respect to ground water withdrawal, water users and the
Commission identified various deficiencies in portions of the 1965 Act.
To resolve some of these deficiencies the General Assembly enacted
51. Id. The forty percent depletion of the saturated thickness of the Northern
High Plains aquifer was considered adequate to meet the economic life of the Ogallala
aquifer.
52.

Administrative HearingAD-312 Before the Ground Water Comm'n, Burlington, Colo.

9 (Dec. 12, 1967) (testimony of William R Smith, Deputy State Eng'r).
53. Id. at 14-15.
54. Fundingsland v. Colo. Ground Water Comm'n, 468 P.2d 835, 837 (Colo. 1970).
55. Id. at 840 (upholding the Commission's denial of Mr. Fundingsland's
application for new appropriation within the Northern High Plains designated basin).
The court found the three-mile circle policy was both factual and administrative, and
was reasonable. Id. This was a case of first impression for the Colorado Supreme
Court regarding the three-mile circle policy.
56. The Colorado Supreme Court, in two separate decisions involving the threemile circle policy, ruled any portion of the permit not put to use in time expired. See
Peterson v. Colorado Ground Water Comm'n, 579 P.2d 629, 632-33 (Colo. 1978);
Thompson v. Colorado Ground Water Comm'n, 575 P. 2d 372, 377-78 (Colo. 1978)
(holding the Commission should consider only the quantities of conditionally
permitted water actually applied to beneficial use when estimating the amount of
"existing claims" within a three-mile circle).
57. Minutes, Meeting of the Colo. Ground Water Comm'n, Colorado Springs,
Colo., at items 5C-4, 24-6 (Sept. 15, 1967).
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House Bill 10075' in 1967 to further clarify certain provisions of the
1965 Act. House Bill 1007 defined a replacement well, 59 established
requirements for abandonment of the original well upon completion
of the replacement well,' and provided authority for the Commission
to issue replacement well permits. 6 House Bill 1007 also provided an
avenue for well users to late register their wells and associated
beneficial uses by allowing the well owners to record their well's
beneficial uses occurring prior to May 17, 1965.62 However, to alleviate
abuse, the General Assembly limited late registration allowance to
recordings received on or before December 31, 1968.63
Except for a few more minor policy changes,64 the 1965 Act and
associated Commission actions remained unchanged until 1971. In
1971, the General Assembly enacted House Bill 1008, which
restructured the Commission and modified the 1965 Act. House Bill
1008 addressed additional deficiencies resulting from continued
ground water development and increased knowledge with respect to
the withdrawal of designated ground water.6 5
Historically, the Commission refused to delegate its authority.
However, House Bill 1008 authorized the Commission to delegate
some functions to its Executive Director.66 However, the Executive
create. a .designated
Director could not
..
.
67 basin, a management district,
or establish water right priority claims. In a meeting held on October
1, 1971,6 the Commission adopted a resolution delegating certain
58. H.R- 1007, 46th Gen. Assem., 1st Reg. Sess., 1967 Colo. Sess. Laws 275.
59. Colo. HR. 1007, sec. 2 (codified as amended at COLO. REV. STAT. § 148-182(18) (1963 & Supp. 1967); current version at COLO. REv. STAT. § 37-90-103(13)
(2002)).
60. Id.
61. Id. sec. 4 (codified as amended at COLO. REv. STAT. § 148-18-10(1) (d) (1963 &
Supp. 1967); current version at COLO. REv. STAT. § 37-90-111(1)(c) (2002)).
62. Id. sec. 11 (codified as amended at COLO. REv. STAT. § 148-18-39 (1963 & Supp.
1967); current version at COLO. REV. STAT. § 37-90-139 (2002)).
63.

Id.

64. On May 5, 1969, the Commission adopted its first policy dealing with the
approval of changes to existing water rights. Memorandum from D.H. Hamburg,
Counsel, Division of Water Resources, to C.J. Kuiper, State Engineer, (May 5, 1969)
(on file with the author). On October 27, 1969, the Commission adopted policy on
the criteria for issuance of new irrigation wells within the Southern High Plains. Colo.
Ground Water Comm'n, General Policy Guidelines 5 (Oct. 27, 1969) (on file with the
author). On May 15, 1970, the Commission, during their regularly scheduled
meeting, established a ban on the issuance of permits for wells within three miles of
the live flow of Chief Creek and the North Fork of the Republican River. Minutes,
Second Annual Meeting of the Colo. Ground Water Comm'n, Denver, Colo. 7 (May 14
& 15, 1970) (on file with the author). On February 26, 1971, the Commission adopted
the policy that power coefficients were an adequate alternative to flow meters for the
measurement of ground water withdrawals. Colo. Ground Water Comm'n, General
Policy Guidelines 3 (Feb. 26, 1971) (on file with the author).
65. H.R. 1008, 48th Gen. Assem., 1st Reg. Sess., 1971 Colo. Sess. Laws 1311.
66. Colo. H.R. 1008, sec. 3 (codified as amended at COLO. REv. STAT. § 148-18-3(6)
(1963 & Supp. 1971) (current version at COLO. REV. STAT. § 37-90-104(6) (2002)).
67. Id.
68. See Minutes, Third Regular Meeting of the Colo. Ground Water Comm'n,
Denver, Colo. 1 (Sept. 30 & Oct. 1, 1971) (on file with the author).
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authority to its Executive Director:
1. Granting or denying well permit applications if clearly within
the Commission policies;
2. Implementing recommendations of the hearing officer if no
objection is filed with the Commission within the time allowed;
3. Granting or denying a ninety-day extension request to
complete wells if a request is filed prior to the permit
expiration;
4. Granting or denying one-year extension requests to put water
requests are made prior to the
to beneficial use if such
69
expiration of the permit.
House Bill 1008's additional changes included:
1. Revisions to the definitions of designed ground water and
aquifers; 70
2. New definitions of a resident agriculturist, an alternate point of
diversion well, and a supplemental well;7
3. Clarification requiring that designated ground water only is
used on land specified in the application without authorization
of the Commission, and requiring the Commission to
preliminarily determine if the application might be considered
favorably before publication; 72
4. Requiring well owners to provide certain evidence of the actual
well pumping rate prior to final permit grant;73
5. Providing new powers to the Commission allowing it to control
waste, to measure diversions, and to deny alternate point of
diversion wells and supplemental wells if any depletion caused
by such a well would exceed the rate of ground water depletion
prescribed by the Commission; 74
6. Modification to the publication requirements; 75
7. Specifying that hearings for actions taking place within the
water management district be held
boundaries of a ground
76
within such district;

69. Id. at 2-3.
70. Colo. H.R- 1008, sec. 1 (codified as amended at COLO. REv. STAT. § 148-182(3)-(4) (1963 & Supp. 1971) (current version at COLO. REV. STAT. § 37-90-103(2),
(6) (a), (6) (b) (2002)).
71. Id. (codified as amended at COLO. REV. STAT. § 148-18-2(20)-(22) (current
version at COLO. REV. STAT. § 37-90-103(1), (14), (17) (2002)).
72. Id. sec. 5 (codified as amended at COLO. REV. STAT. § 148-18-6(1)-(2) (current
version at COLO. REv. STAT. § 37-90-107(1)-(2) (2002)).
73. Id. sec. 6 (codified as amended at COLO. REV. STAT. § 148-18-7(1) (current
version at COLO. REV. STAT. § 37-90-108(1) (b) (2002)).
74. Id. sec. 8 (codified at COLO. REv. STAT. § 148-18-10(1)(f)-(1)(g), (2) (current
version at COLO. REv. STAT. § 37-90-111(1)(f), (2) (2002)).
75. Id. sec. 9 (codified as amended at COLO. REv. STAT. § 148-18-11(1)-(2) (1963 &
Supp. 1971) (current version at COLO. REv. STAT. § 37-90-112 (2002)).
76. Id. sec. 10 (codified as amended at § 148-18-12(1) (current version at COLO.
REv. STAT. § 37-90-113(1) (2002)).
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8. Clarification as to how parties could file objections to
Commission7 actions, other than actions on a well permit
application;1
9. Giving the management districts the authority to require
devices, procedures, measures, or methods to administer the
quantity of water extracted from any aquifer within their
boundaries;"
10. Specifying how affected parties (including the Commission)
appeal from management district decisions on administration
of designated ground water."
Furthermore, in 1971 the General Assembly, under House Bill
1010,0 required six of the appointed Commission members be
resident agriculturists from existing designated ground water basins,
since agriculture accounted for a major use of designated ground
water.8 ' However, the General Assembly also wanted other sectors of
the state to be represented and involved with the Commission.
Therefore, the General Assembly determined that one appointed
member would be a resident agriculturist from Water Division Three
and two appointed members would be from the municipal and
industrial sectors of the state. 2 Furthermore, the General Assembly
envisioned a Western Slope perspective on the Commission, and
accordingly directed a Western Slope representative to fill one of the
Finally, the General
municipal and industrial member slots.ss
Assembly's restructuring of the Commission placed the executive
on the Commission,
director of the Department of Natural Resources
84
instead of the Natural Resource Coordinator.
A. RELATIONSHIP BETWEEN THE COMMISSION AND LOCAL DISTRICT
AuTHoRITy
To carry out the General Assembly's directive of retaining some
aspect of local control, the Commission adopted a policy in 1971
whereby it deferred to district rules and regulations if the district rules
and regulations applied to a specific water situation within the

77. Id. sec. 11 (codified as amended at § 148-18-13 (current version at COLO. REV.
§37-90-114 (2002)).
78. Id. sec. 13 (codified at § 148-18-29(2) (h) (current version at COLO. REV. STAT.
§ 37-90-130 (2002)).
79. Id. sec. 14 (codified as amended at § 148-18-30(1)-(2) (current version at
COLO. REv. STAT. § 37-90-131(1)(b)-(c), (2) (2002))).
80. H.R. 1010, 48th Gen. Assem., 1st Reg. Sess., 1971 Colo. Sess. Laws 1319.
81. Colo. H.R. 1010, sec. 2 (codified as amended at COLO. REv. STAT. § 148-183(3)(b) (1963 & Supp. 1971) (current version at COLO. REv. STAT. § 37-90-104(3)(b)
STAT.

(2002))).
82. Id.
83. Id.
84. Id. sec. 4 (codified as amended at § 148-18-3(4) (current version at COLO. REV.
STAT.

§ 37-90-104(4) (2002))).
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district.85 The Commission determined that the local district knew the
ground water resource better within their respective boundaries, and
therefore should be the authority regarding new designated ground
water appropriations and changes in water rights.
However, in the mid to late 1970s, conflict between well users, the
Commission, and the districts arose as a result of the aforementioned
Commission policy.
In 1979, the General Assembly responded by
Senate Bill 69 solved the problem
enacting Senate Bill 69. s7
concerning the roles assigned to the Commission and districts with
respect to new appropriations and changes in water right in all
designated basins. The General Assembly added language to the
statute confirming the authority of the Commission to grant changes
of water rights in all designated basins,8 and directing the Commission
to confer and consult with the districts within the designated basins
prior to any rule promulgation or action on any application for a
replacement well or change in water right. 9 Senate Bill 69 amended
the statute by affirming the Commission's powers to administer and
enforce water rights within the designated basins, except when similar
authority vests in the districts.90
The General Assembly amended the authority of the districts by
limiting their power to regulate the use, control, and conservation of
designated ground water only after the issuance of a final permit by
the Commission." However, the legislation granted districts the power
to exercise other administrative and regulatory authority, otherwise
exercised by the Commission.2 The bifurcation of authorities clarified
for the first time that the Commission was the only entity authorized to
issue new well permits and changes of water right."s Senate Bill 69 also:
1. Amended the final permit statute to allow any owner of an
existing valid conditional permit issued before July 1, 1978, to
file an amended statement of beneficial use with the
Commission on or before December 31, 1979, for changes to
the conditional permit, provided such change occurred and was

85. See Memorandum from C.J. Kuiper, State Engineer, Division of Water
Resources, to Members of the Ground Water Commission 4 (Dec. 29, 1971) (on file
with the author).
86. Confusion arose as to the authorities of the districts and the Commission with
regard to issuance of new well permits and changes of water rights within a
district. The confusion centered upon which entity's rules and regulations would
apply to the issuance of new permits or changes in water rights. Nevertheless, the
Colorado Supreme Court upheld the district authority. See generally N. Kiowa-Bijou
MgmL Dist. v. Ground Water Comm'n of Colo., 505 P.2d 377 (Colo. 1973).
87. S. 69, 52d Gen. Assem., 1st Reg. Sess., 1979 Colo. Sess. Laws 1371.
88. Colo. S. 69, sec. 4 (codified at COLO. REV. STAT. § 37-90-111(1) (g) (1990)).
89. Id. sec. 5 (codified at COLO. REV. STAT. § 37-90-111(3) (1990)).
90. Id. sec. 5 (codified at COLO. REv. STAT. § 37-90-111(4) (1990)).
91. Id. sec. 8 (codified at COLO. REV. STAT. § 37-90-130(2) (1990)).
92. Id. (codified at COLO. REV. STAT. § 37-90-130(2) (j) (1990)).
93. See Upper Black Squirrel Creek Ground Water Mgmt. Dist. v. Goss, 993 P.2d
1177, 1187 (Colo. 2000).
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94
approved on or before August 5, 1977;
2. Declared that the Administrative Procedures Act applied in
venue
judicial review of Commission actions, except that proper
95
is in the county where the water rights were located;
3. Clarified procedures for notice, publication, and appeal of
district adopted control measures.

B. COMMISSION'S INITIAL POLICY WITH RESPECT TO DESIGNATED
DENVER BASIN GROUND WATER

In 1973, Colorado became concerned about proposals to
ground water within
97
quantities• of non-tributary
•
withdrawal significant
•
and outside the Denver Basin aquifers. The General Assembly
responded by enacting Senate Bill 213.3' Senate Bill 213 mandated
that non-tributary ground water inside and outside the Denver Basin
aquifers be allocated based upon land ownership and an aquifer life of
100 years."6 While the General Assembly directed this bill specifically
at non-tributary and Denver Basin ground water development outside
the boundaries of the designated basins, the Commission decided, for
consistency, to handle allocations of Denver Basin ground water within
the designated basins similarly.'00 Therefore, on November 19, 1973,
the Commission adopted a policy to follow the requirements of Senate
Bill 213 verbatim.'0'
The Commission continued to follow legal developments
associated with Denver Basin ground water outside the boundaries of
the designated basins through policy adopted in 1985. In 1985, the
General Assembly enacted Senate Bill 5 revising the well permitting
and water rights statutes regarding appropriations of non-tributary
ground water and ground water in the Denver Basin aquifers outside
Even though this legislation did not affect
designated basins.
designated ground water directly, the Commission adopted new policy
guidelines in 1985 whereby applications for appropriations from the
Denver Basin aquifers within the designated basins were evaluated
according to similar criteria used to evaluate aquifers outside the

94. Colo. S. 69, sec. 2 (codified as amended at COLO. REV. STAT. § 37-90-108(3)(c)
(1990)).
95. Id. sec. 7 (codified as amended at COLO. REV. STAT. § 37-90-115 (1990)).
96. Id. sec. 9 (codified as amended at COLO. REv. STAT. § 37-90-131(1)).
97. Denver Basin aquifers are the Dawson, Denver, Arapahoe, and Laramie-Fox
Hills aquifers.
98. S. 213, 49th Gen. Assem., 1st Reg. Sess., 1973 Colo. Sess. Laws 1520.
99. Colo. S. 213, sec. 1 (codified at COLO. REv. STAT. 148-18-36(5) (1973)).
100. See Memorandum from CJ. Kuiper, State Engineer, Division of Water
Resources, to Members of the Ground Water Commission 4 (Feb. 1, 1974) (on file
with the author); see also Minutes, Fourth Regular Meeting of the Colo. Ground Water
Comm'n 5 (Nov. 19, 1973) (on file with the author).
101. See Memorandum from CJ. Kuiper to Division of Water Resources, supra note
100.
102. S. 5, 55th. Gen. Assem., 1st Reg. Sess., 1985 Colo. Sess. Laws 1160.
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designated basins.'03
VI. FURTHER STATUTORY AND REGULATORY EVOLUTION
Other than the actions taken by the Commission with respect to
local ground water management districts and allocations from the
Denver Basin Aquifers, the 1965 Act and Commission regulatory
activity with respect to designated ground water remained essentially
unchanged from 1973 until 1975, when the General Assembly enacted
Senate Bill 134.04 Senate Bill 134 required the Commission give notice
by certified mail to conditional water right holders who have not
submitted evidence of beneficial use before expiring the conditional
well permit.'0 5 The notice allowed conditional water right holders the
in order to prevent the expiration of the
ability to late file evidence
1 6
1
conditional water right.
In 1985, the General Assembly enacted two bills that affected
designated basins, House Bill 1173 and House Bill 1322.
House Bill 1173 modified the definition of designated ground
water to include the Laramie-Fox Hills formation in the proposed
Upper Crow Creek designated basin. 01 7 House Bill 1322 amended the
designated basin statutes in the following ways:
1. The small capacity commercial well statute allowed commercial
uses in only one commercial business. 010
2. The final permit statutes allowed conditional permits to remain
valid provided the user put water to beneficial use three years
after the conditional well permit issuance date.'09
3. The change in water right statute clarified how the
Commission would evaluate changes in water rights. "0
4. The statutes clarified procedures for appealing actions of the
Commission and State Engineer, other than denials or
objections to published applications."'

103. See Colo. Ground Water Comm'n, Policy Guidelines 6 (May 12, 1989) (on file
with the author). Senate Bill 5 of 1985 went into effect on July 1, 1985, and applied to
appropriation of ground water outside the designated basins. Colo. S. 5. Senate Bill 5
required two percent relinquishment from the use of non-tributary ground water, and
required four percent or a full replacement, as applicable, for use of not non-tributary
ground water. Colo. S. 5., sec. 3 (codified at COLO. REV. STAT. § 37-90-137(9)(c)
(1990)). The Commission utilized the same criteria for appropriation of Denver Basin
ground water within the designated ground water basins including the requirement of
two percent replacement ground water for non-tributary, and four percent or full
replacement water for not non-tributary ground water. See Colo. Ground Water
Comm'n, Policy Guidelines 6 (May 12, 1989) (on file with the author).
104. S. 134, 50th Gen. Assen., 1st Reg. Sess., 1975 Colo. Sess. Laws 1394.
105. Colo. S. 134, sec. 1 (codified at COLO. REv. STAT. § 37-90-108(4) (1990)).
106. Id.
107. H.R. 1173, 55th Gen. Assem., 1st Reg. Sess., sec. 1, 1985 Colo. Sess. Laws 1170.
108. H.R 1322, 55th Gen. Assem., 1st Reg. Sess., sec. 1, 1985 Colo. Sess. Laws 1172
(codified as amended at COLO. REv. STAT. § 37-90-105(1) (c) (1990)).
109. Id. sec. 2 (codified as amended at COLO. REv. STAT. § 37-90-108(4)).
110. Id. sec. 5 (codified as amended at COLO. REv. STAT. § 37-90-111(1) (g) (1990)).
111. Id. sec. 6 (codified as amended at COLO. REv. STAT. § 37-90-114 (1990)).
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5. The statutes repealed the requirement that the Commission
develop a priority list for water rights in the designated
basins.
6. The statutes set forth information to be included in a final
permit publication.'
In 1988, the General Assembly provided the Commission with
statutory authority to allocate designated ground water within the
Denver Basin aquifers based on the ownership of the overlying land
and an aquifer life of 100 years, similar to the Denver Basin aquifers
outside the designated basins. "4
Between 1988 and 1992, the Commission adopted various policies
addressing issues such as replacement plan criteria," 5 replacement
water requirements for the Denver Basin aruifers," 6 and revisions to
the Northern High Plains depletion criteria.
In 1992, the General Assembly enacted a housecleaning bill
revising the wording of the statutes regarding ground water
administration to increase the consistency of ground water
administration inside and outside of the designated basins. "' The
1992 Bill also changed and added to the definitions section of the
1965 Act."9 The legislation further amended the final permit statute
to eliminate the requirement of publication for late filing evidence of
well construction and beneficial use.
In 1994, the General Assembly passed House Bill 1289, which
clarified the Commission's authority to adopt rules to effectively
perform the provisions of the 1965 Act. 121 Additionally, House Bill
1289 clarified the process for judicial review of those rules.'2 Well
users were allowed a one-year extension for well permit construction
instead of the previous six months extension.' Furthermore, the bill
eliminated the requirement, for Denver Basin aquifer wells only, that
ground water be placed to beneficial use within three years from the

112.

Id. sec. 14.

113. Id. sec. 2 (codified as amended COLO. REv. STAT. § 37-90-108(5) (1990)).
114. H.R. 1173, 56th Gen. Assem., 2d Reg. Sess., sec. 1, 1988 Colo. Sess. Laws 1238;
see also S. 5, 55th. Gen. Assem., 1st Reg. Sess., 1985 Colo. Sess. Laws 1160.

115. Colo. Ground Water Comm'n, Policy Guidelines 6-7 (Nov. 18, 1988) (on file
with the author).
116. Colo. Ground Water Comm'n, Policy Guidelines 6-7 (May 12, 1989) (on file
with the author).
117. Colo. Ground Water Comm'n, Policy Guidelines 4 (Nov. 9, 1990) (on file with

the author).
118.
119.
120.
121.
122.

H.R. 1008, 58th Gen. Assem., 2nd Reg. Sess., 1992 Colo. Sess. Laws 2297.
Id. sec. 1 (codified as amended at COLO. RPv. STAT. § 37-90-103 (1992)).
Id. sec. 3 (codified as amended at COLO. REv. STAT. § 37-90-108(4) (1992)).
H.R. 94-1289, 59th Gen. Assem., 2nd Reg. Sess., 1994 Colo. Sess. Laws 1746.
Colo. H.R. 94-1289, sees. 3-4 (codified as amended at COLO. REV. STAT. §§ 37-

90-111(1) (h), 37-90-115 (1990 & Supp. 1995)).
123. Id. sec. 1 (codified as amended at COLO. REv. STAT. § 37-90-108(1)(c) (1990 &
Supp. 1995)).
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date of well permit issuance. 24 The statute only required Denver Basin
aquifer wells to be constructed timely, followed by the well owner filing
a notice of commencement of use with the State Engineer when the
well use commenced. 25
The most significant modification to the 1965 Act, with regard to
designated ground water, occurred in 1998 when the General
Assembly enacted House Bill 1151.126 This legislative action was one of
the largest modifications to the designated basin portion of the 1965
Act since the enactment of the Ground Water Management Act in
1965. House Bill 1151 modified the 1965 Act in the following ways:
1. Defined a "replacement plan;"'"

2. Clarified 2the
authority that may be delegated to the Executive
8
Director;

3. Defined what constitutes a commercial business under the
small capacity well statute;'2
4. Placed a five acre-feet annual limit on small capacity wells and
empowered the districts to adopt rules to vary this limit;'*"
5. Required the calculation of the cumulative effect of small
capacity wells within a subdivision in determining material
injury to other vested water rights; 1
6. Provided for the grandfathering of small capacity wells in use
prior to January
1, 1996, within confined animal feeding
2
operations;,

7. Required the issuance of a determination of water right prior
to obtaining a well permit for the construction
of large capacity
133
wells in the Denver Basins aquifer;
124. Id. sec. 1 (codified as amended at COLO. Rv.STAT.
Supp. 1995)).

§ 37-90-108(2) (a) (1990 &

125. COLO. REv. STAT. § 37-90-108(2) (d) (1990 & Supp. 1995).
126. H.R. 98-1151, 61st Gen. Assem., 2nd Reg. Sess., 1998 Colo. Sess. Laws 1211.
127. Colo. H.R. 98-1151, sec. 2 (codified as amended at COLO. REV. STAT. § 37-90103(12.7) (2002)).
128. Id. sec. 3 (codified as amended at COLO. REv. STAT. § 37-90-104(6) (2002)).
129. Id. sec. 4 (codified as amended at COLO. REV. STAT. § 37-90-105(1)(c)(II)
(2002)).
130. Id. (codified as amended at COLO. REV. STAT. § 37-90-105(3) (b) (2002)).
131. Id. (codified as amended at COLO. REV. STAT. § 37-90-105(3) (c) (2002)).
132. Id. (codified as amended at COLO. REV. STAT. § 37-90-105(4) (b) (2002)).
133. Id. sec. 5 (codified as amended at COLO. REV. STAT. § 37-90-107(7) (2002).
Prior to the addition of this statute, determinations for available water from these
aquifers could not be granted within the designated basins.
This lack of
determinations created a big hindrance in planning water supply for new subdivisions,
because the only way to determine available water required establishing a well water
right, and then completing the well prior to the permit expiration date. If well
construction was not completed in time, the permit expired and a new application
with public notice was required prior to issuance of a permit, even if the requested
permit was the same as the expired permit. This new notice could result in filing of
new objections and potential litigation. Under the provisions of this new statute, once
a determination is approved, well permits could be issued later in accordance with
terms and conditions of approval of the determination without the need for another
public notice. The statute greatly helped landowners in planning a legal water supply

Issue 1

DESIGNATED GROUND WATER

8. Added a new section on replacement plans, requiring
publication of said plans within sixty days of receipt of a
complete application;!4
9. Specified that a final permit is not required for a well with a
conditional permit issued on or after July 1, 1991, withdrawing
ground water from the Denver Basin aquifers;'"
10. Required, unless otherwise agreed by all parties to a hearing or
hold a
so ordered by the Commission, that the Commission
36
hearing within 180 days of filing a hearing request;
to enforce any violations of
11. Authorized management districts
terms and conditions;
small capacity well permit
12. Authorized management districts to administer the large
capacity wells after the issuance of a conditional permit by the
Commission.'3
VII. COMMISSION LEGISLATIVE RULES
As aforementioned, in 1994 the legislature passed House Bill 1289,
which granted the Commission the authority to promulgate rules to
carry out the provisions of the article."9 However, the Commission
adopted its first set of rules on February 7, 1992.1" Even though the
Commission adopted the rules without legislative authority, the
Commission possessed the foresight to utilize the formal rulemaking
process
as required under the Colorado Administrative Procedures
14 1
Act.

Prior to adoption of these rules, the Commission Staff routinely
processed applications for (1) new well permits to appropriate ground
water; (2) permits to replace existing wells; and (3) approval of any
changes to existing water rights pursuant policies, guidelines, and
other written and unwritten evaluation procedures. The new rules
replaced most of the previously adopted Commission policies,
guidelines, and procedures.
Designated Ground Water Basin Rules 5, 6, and 7 addressed the
Commission's evaluation criteria concerning appropriations of
designated ground water.'" Rule 5 focuses on new appropriations of

without necessarily constructing a well.
134. Id. sec. 6 (codified as amended at COLO. REV. STAT. § 37-90-107.5 (2002)).
135. Id. sec. 7 (codified as amended at COLO. REv. STAT. § 37-90-108(3)(a)(II)
(2002)).
136. Id. sec. 10 (codified as amended at COLO. R~v. STAT. § 37-90-113(2) (2002)).
137. Id. sec. 13 (codified as amended at COLO. REv. STAT. § 37-90-130(4) (2002)).
138. Id. sec. 13 (codified at COLO. REV. STAT. § 37-90-130(2) (2002)). Previously, the
district could only exercise such authority after the Commission issued a final permit.
139. H.R. 94-1289, 59th Gen. Assem., 2nd Reg. Sess., 1994 Colo. Sess. Laws 1746
(codified as amended at § 37-90-111 (1) (h) (1990 & Supp. 1995)).
140.

Rules and Regulationsfor the Management and Control ofDesignatedGround Water, 2

CODE REGS. § 410-1 (1992). The rules took effect on May 1, 1992.
141. COLO. REv. SLAT. § 24-4-101 (2002).
142. See2 COLO. CODEREGS. § 410-1, Rules 5-7.
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designated ground water.44 Rule 6 concentrates on replacement well
permits. 1 44 Rule 7 deals with changes to existing water rights.'*
Additionally, Rule 11 allows the Commission to grant variance from
any rule in any specific case where strict
4 6 application of any provisions
of these rules causes unusual hardship.
The Commission continually reviews these rules for any
required revisions.147 Most of the previous revisions occurred in 1997
and 2001 and involve changes to Rule 7 governing changes of water
rights. Some of the revisions include: (1) limiting temporary change
of water right approvals for emergency situations only; 4 (2) limiting
changes in well locations within the Northern High Plains designated
basin to a move of no more than 300 feet from the original well
location; 9 (3) allowing well owners to register their wells in a
Commission water conservation program and avoid "use it or lose it"
situations; 5 0 (4) requiring a reduction in the future average annual
withdrawal from a well to reflect the effect of declining water levels at
the well site;'
(5) removing the sunset provision from Rule
7.10.4(b);' and (6) reforming Rule 11, the variance rule. 53
VIII. CONCLUSION
The State of Colorado took a proactive approach in administering
its ground water resources.
Since 1965, the State developed
designated ground water basins for maximum economic development
of ground water. However, the development of designated ground
water continuously changed as new information became available and
as development of the water resource expanded. As even further
development occurs, the 1965 Act may yet again be improved.
However, the general theme of the statute, as originally developed,
remained constant for over thirty-five years.

143. 2 COLO. CODE REGS. § 410-1, Rule 5.
144. 2 COLO. CODE EGS. § 410-1, Rule 6.
145. 2 COLO. CODE REGS. § 410-1, Rule 7.
146. 2 COLO. CODE KEGS. § 410-1, Rule 11. Authority to grant variances from
Commission rules is vested with the Commission and is not delegated to its Executive
Director.
147. Revisions to the rules occurred on the following dates: March 30, 1995, April 1,
1997, and February 1, 2001. 2 COLO. CODE REGS. § 410-1, at title page.
148. Id. Rule 7.2.1. This revision occurred on April 1, 1997.
149. Id. Rule 7.3.4. This revision occurred on April 1, 1997.
150. Id. Rule 7.10.4(a). This revision occurred on April 1, 1997.
151. Id. Rule 7.7. This revision occurred on April 1, 1997.
152. Id. Rule 7.10.4(b). This revision occurred on February 1, 2001.
153. Id. Rule 11. This revision occurred on February 1, 2001.

